
 

Summary of the current requirements for offshore drilling and wastewater discharge in 
federal waters off California.  
By Nigel Walker 

In July 2013, via Freedom Of Information Act requests, it was discovered that fracking, 
“frac packing” and acid stimulation has occurred in federal waters offshore California for 
20 years. 

The limited information available indicates fracking fluids were directly discharged into 
the ocean in proximity to the Channel Islands National Marine Sanctuary and state 
Marine Protected Areas. It was also confirmed fracking occurred from platforms with a 
history of spills. 

There are two components to the regulation of offshore fracking in federal waters. 
Operators need a wastewater discharge permit and a drilling permit. Two different 
federal agencies issue these permits. 

WASTEWATER DISCHARGE PERMIT 

The Environmental Protection Agency (EPA) regulates the discharge of drilling 
wastewater through the National Pollutant Discharge Elimination System (NPDES) 
permit under the Clean Water Act. 

In federal waters there are currently 23 offshore platforms. Thirteen of the platforms 
discharge their wastewater directly into the ocean. The other 10 platforms either re-inject 
or combine their wastewater with one of the platforms that does discharge. 

According to the Center for Biological Diversity, operators have federal permits to dump 
more than nine billion gallons of fracking wastewater into California’s ocean waters each 
year. 

The EPA is required to reauthorize this permit every 5 years. The California Coastal 
Commission reviews the permit for consistency with the California Coastal Act as part of 
that reauthorization process. 

Discharges from the Santa Barbara Channel offshore platforms have been regulated 
with the NPDES permit since 1984. The permit limits the volume of various discharges, 
including drilling fluids, drill cuttings, and produced water.  

In spring 2013, the EPA issued a more recent revision of the permit. During the permit 
process officials at the EPA were largely unaware that fracking was occurring and 
concluded that fracking fluids were considered “well completion fluid” and regulated 
under a general NPDES permit. 

Fracking conducted today relies upon a new generation of “fracking fluids” containing 
hazardous and carcinogenic chemical constituents. To address this the California 
Coastal Commission has recommended the EPA resubmit the revised NPDES permit for 
supplemental consistency analysis and action by them. 

In December 2013, in response to concerns about fracking, the EPA added a 
requirement to the existing NPDES permit. Operators that discharge well treatment fluids 
must keep an inventory of the specific chemicals used and the type of operation that 
generated the discharge. This information is to be reported quarterly in the platforms 
discharge monitoring reports that are sent to the EPA, the California Coastal 
Commissions and made available to the public. 



On February 26th 2014, the Center for Biological Diversity filed a legal petition urging the 
Environmental Protection Agency to stop oil and gas companies from dumping toxic 
chemicals from fracking directly into ocean waters off California. 

Marine Protected Areas and oil drilling platforms in the Santa Barbara Channel.  

Source - https://www.fractracker.org/2013/10/hf-offshore-ca/ 

DRILLING / WELL STIMULATION PERMIT 

Oil and gas companies seeking to conduct exploration, drilling or development in the 
Outer Continental Shelf (federal waters) must submit an OCS plan to the Department of 
the Interior (DOI). 

Within the DOI the Bureau of Ocean Energy Management (BOEM) performs 
environmental analysis under the National Environmental Policy Act (NEPA). NEPA 
requires an environmental impact statement (EIS) or environmental assessment (EA) for 
proposed OCS plans. 



After an OCS plan is approved the operator must apply to the Bureau of Safety and 
Environmental Enforcement (BSEE), another DOI agency, for a permit to drill for each 
well (APDs). 

The OCS plans are also reviewed and approved by the California Coastal Commission 
to make sure they are consistent with the Coastal Management Plan, a component of 
the Coastal Zone Management Act established in 1972.  

This review is referred to as the “federal consistency process”. Under the federal 
consistency process the California Coastal Commission is authorized to review both the 
initial approval, the permits to drill and any significant amendments to the OCS plan. 

Despite these requirements, California Coastal Commission staff in August 2013 stated 
that the agency “had no idea until recently that ocean fracking was even happening.” 

The BSEE has been approving permits to drill as “minor revisions” which has 
circumvented any consistency review by the California Coastal Commission. 

The BSEE was unaware of offshore fracking until recently and did not consider the 
activities proposed in these permits required a revision or supplement to an OCS plan.  

As of February 2014 the California Coastal Commission has not reviewed any drilling 
permits for consistency with any OCS plan or the Coastal Management Plan. 

OCS plans are largely outdated and do not anticipate or address the technological 
advancements of modern fracking or other well stimulation techniques. 

There is no pending legislation regarding offshore fracking in federal waters. 

Waivers, loopholes and exemptions. 

There are numerous waivers and exemptions from NEPA and the CWA provided to the 
oil and gas industry under federal law. 

Prior to the Deepwater Horizon disaster, BP’s OCS plans and drilling permits had been 
approved under a “categorical exclusion” from the environmental analysis requirements 
of NEPA. 

In June 2013 the BSEE approved four new fracs in the Santa Barbra Channel under a 
“categorical exclusion”. The “categorical exclusion” was from an OCS plan approved 
more than thirty years ago in 1980. The agency was also unsure whether the fracking 
operations had undergone environmental review under NEPA. 

Potential impacts on marine mammals. 

The Marine Mammal Protection Act provides distinct protections to the marine mammals 
of the Santa Barbara Channel.  

The MMPA provides additional constraints on federal agency actions, defined as 
actions that cause disruption of migration, breathing, nursing, breeding, feeding, 
sheltering, or other essential behavioral patterns.  
[http://www.law.cornell.edu/uscode/text/16/1362] 

Actions that could incidentally take “small numbers” of marine mammals can be 
exempted so long as the activities are geographically limited and have a 
negligible impact, but such exemptions are only granted after a transparent 
public process. [http://www.law.cornell.edu/uscode/text/16/1371] 

There is no indication that the DOI has considered the potential impacts of fracking on 
endangered species of wildlife and other marine mammals in the Santa Barbara 



Channel. Even after learning that fracking is occurring, it appears that the agency has 
continued to approve proposals with minimal environmental analysis, and without the 
benefit of complying with the mandates of the Endangered Species Act and Marine 
Mammal Protection Act. 
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